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July 3, 2008

Ms. Marlene 1-1. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
445 12th Street, SW
Washington, DC 20554

Re: Notice of Written and Oral £'C Parte Communication 
we Docket No. 07-245 (Pole AfUlchmeuI NPRM)

Dear Ms. Dortch:

Writer's Olrect Access
Jack Richards
(202) 434.4110
richards@kll13w.com

Please accept this letter, filed pursuanllo Section 1.1206 of the Commission's Rules, as
notice that on July 2, 2008, the undersigned attorneys for the Coalition of Coneemcd Utilities
("Coalition,,).1 met with Scott Bergman, Legal Advisor to Commissioner Adelstein~Amy
Bender, Legal Advisor to Chainnan Martin; John Hunter, Special Counsel to Commissioner
McDowell; and SCOll Duetchman, Legal Advisor to Commissioner Copp, lO discuss lhc
Coalition's Comments and Reply Comments in the above-captioned proceeding.

During the meetings, we distributed and discussed the following documents (copies
attached):

• An Ex Parte letter from the Coalition to the Honorable Kevin J. Martin,
daled June 3, 2008, regarding the issues raised in this proceeding;

• A one page document, entitled "Pole Attachments At A Glance;"

• A two page handout describing the FCC's Pole Attachment Rate
Fonnula and the Coalition's recommendations for removing unfair
subsidies when establishing a single, new broadband rate, and

• Declaration of Dennis R. Krumblis of Buford Media Group LLC.

Our discussion during the meetings focused primarily on rate issues. We described how
the electric utility induslry and its consumers have provided a colossal subsidy to cable and

.l-111e Coalition for Concerned Utilities is comprised of Allegheny Power, Baltimore Gas and Electric Co., Dayton
Power and Light Co., FirslEncrgy Corp., Kansas City Power and Light, National Grid and NSTAR.

Washington, D.C. Brunels San Francisco
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tcleeom attachers for years. We discussed, in particular, how fairer pole attachment rates will
not impede the deployment of broadband services in rural areas.

We described a Declaration of Dennis R. Krumblis of Buford Media Group LLC
("Buford"), submitted by the Arkansas Cable Telecommunications Association last month in an
ongoing proceeding before the Arkansas Public Service Commission, that makes clear that lhe
primary reason the cable industry does not deploy high speed broadband service in rural areas is
the enonnous expense associated with head-end equipment installation and system upgrades 
not the relatively minute costs associated with pole attachment rcntals.l

As explained by Mr. Krumblis, Buford serves approximately 5DO customers per head-end
in rural Arkansas, but the head-end electronics for broadband cost at least $35,000, and system
upgrade costs would add $3,000 per mile to $10,000 pcr mile. Considering that in rural
AFkansas there may be roughly 18 poles per mile and Mr. Krumblis' statemcnt that Buford
averages 2 to 3 poles per customer, the additional per customer cost for Buford to begin offering
broadband service to its customers is somewhere between $1,116.67 and $2,088.89 per
customer.

In striking contrast, Buford's annual pole attachment costs are expected to increase from
$6.00 to $15.84 per pole. With an average of2.5 poles per customer, that represents an increase
in Buford's annual per customer pole allaclunent cost allocation of$24.60. This annual increase
of$24.60 per customer represcnts somewhere between 1.2% and 2.2% ofthe total per customer
cost of upgrading facilities to provide broadband service.

In short, 98%-99% of the reason that Buford is not providing broadband to its customers
is because ofhcad-end equipment and system upgrade costs, and I%-2% of the reason is because
of higher pole attachment rates.

Thus, as shown by Mr. Krumblis, it is the rural nature of Arkansas, not wlfair pole
attacluTlcnt fees, that is impeding the spread of broadband services throughout the state.

Moreover, as explained in our meetings, only a small portion of thc subsidy that the cable
industry is demanding for cable operators will flow to the smaller cable systems like Buford. It
would do almost nothing to resolve Mr. Krumblis' predicament for Buford, but it would vastly
enrich Comcast and other urban and suburban cable systems that service the great majority of
cable subscribers in the country and are not struggling to survive.

11n The Matter Of A Rulemaking I'rocecding To Establish Pole Allacblllent Rules In Accordance With Act 740 of
2007, Arkansas PSC, Docket No. 08-073-R, Initial Comments of Arkansas Cable Telecommunications Association,
Exhibit 0 (May 13, 2008).
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We explained how pole attachment rental fees are used to offset revenue requirements for
electric utilities across the country, and that electric consumers will benefit "dollar for dollar" in
the form of lower electric utility rates as pole altachment rental rates are increased appropriately
to reflect a fairer allocation of costs.

Under the Commission's pole attaclunent rules, attachers avoid all costs necessary to
construct their OW11 pole distribution systems and pay a disproportionately small pcrccritagc of
expenses necessary for electric utilities 10 construct and operate one on their behalf.

Cable companies are required to pay only 7.4% orlhe costs associated with the common
space 011 a pole (which is inappropriately termed "unusable" space in the Commission's rules)
that is necessary to stabilize the pole, elevate all attachments, and provide 40 inches for the
«communications worker safety zone" that would not be needed at all but for the presence of
communications workers near energized utility lines. All aerial attachments clearly benefit from
this common space, but electric utilities are required to bear the great bulk of these costs. The
cable industry gets a virtual "free ride."

The Telecom attachment rate is an improvement since it allocates 2/3 of most common
space costs equally, but it still fails to require that all common costs be shared equally nor does it
reflect the full value of the pole distribution system to telecom atlachers or the significant costs
that they avoid by not being required to build their own pole distribution systems. They, too, arc
permitted to climb on board utility pole distribution systems for a fraction of the fair cost.
Additionally, the FCC's "presumed number ofattachers" of3 or 5 (based on whether a system is
"rural" or "urban") falsely inflates t11e.'lumber of attachers used for rate calculation purposes and
thereby reduces the applicable Telecoin rate, all to the detriment of electric utilities and their rate
payers.

During our meetings, we explained that to the extent that government mandated subsidies
were appropriate to jump-start the cable and te1ecom industries in the early days of pole
attachments, those days are long gone. Yet Comcast, Time Warner Telecom and other media
giants continue to get access to the most basic component of "their" pole distribution systems for
an artificially low, government·mandated fee that unfairly discriminates against electric utilities
and their consumers.

We explained that the «joint use" relationship between electric utility and incumbent
local exchange carrier ("ILEC") pole owners is a completely different relationship than the third
party attachment agreements between pole owners <lnd cable operators or competitive local
exchange carriers ("CLECs"). We explained the «shared use" history of the joint use
relationship and the advantages that ILEes have as pole owners, which cable operators and
CLECs do not have as mere "licensees."
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We pointed out that the FCC lacks statutory jurisdiction over the joint use relationship
and that the ILECs' newly discovered interpretation of the Pole Altachment Act - ten years after
the fact - is ridiculous.

Addressing the (LEes' arguments regarding "rate parity," we explained that the
advantages enjoyed by ILECs in joint use agreements require that they pay a higher rale than
cable companies and CLECs, mid that the mutual depcndency and arms' length nature of the
joint usc relationship establishes a fair rate by itself, so that FCC intervcntion is unnecessary and
inappropriate even if the Commission did have statutory jurisdiction.

We explained that the Coalition supports the Commission's efforts to create a single,
broadband rate, but electric consumers should not be subsidizing broadband companies. The
Coalition's proposed rate for broadband 3nachers (adopted by the City of Seattle and affinned by
the Washington State courts) eliminates the historic subsidy of cable and te1ecom companies by
requiring thaI costs associated wilh 100% of the common space on poles (including the
"communications worker safety zone" space) be shared equally by and among all attachcrs.
Anything less than an equal sharing of costs related to the common space on the poles will result
in an unjustified subsidy to whichever industry is favored by the Commission.

We appreciate the Commission's interest in this important proceeding. Please feel free to
contact the undersigned if you have any questions or require any additional infonnation.

Sincerely,

Attachments

a k Richards
lOmas B. Magee

Cc: Amy Bender
Scott Bergman
Scot! Duetchman
John Hunter



EXHIBIT E

KH'
KELLER AND HECKMAN LLI'
Serving Blish/ell through LuWQlltl&;1:1/0:'

1001 (J Street. N.W.
Suite 500 Wesl
Washington, D.C. 20001
wi. 202.434.4100
In 202.434.4646

June 3, 2008

Electronic and Hand Delivery

The Honorable Kevin J. Martin
Chainnan, Federal Communications Commission
445 12th Street SW
Washington, DC 20554

Rc: Pole Attachment Rules
WC Docke' No. 07-245
Ex P"rle Presentation

Dear Mr. Chainnan:

Writer's Direct A«eu
Jack Richards
(102) 4)4·4210
r it h. rds@khlaw.eom

Allegheny Power, Bahimore Gas and Electric, Dayton Power & Light, FirstEnergy,
Kansas City Power & Light, National Grid, and NSTAR (the "Coalition a/Concerned Utilities"
or "Coalition") serve approximately 12,800,000 electric customers and own, in whole or in part,
more than 7,200,000 electric distribution poles. The Coalition is extremely concerned that the
Commission's Notice of Proposed Rulemaking in the above-captioned proceeding may
exacerbate an already troubling pole attachment and joint use regulatory environment and
jeopardize the safe and efficient operation of the nation's electric utility distribution systems.

Although the Commission's promotion ofcable, telecommunications and broadband
services is a worthy goal, the Coalition agrees wholeheartedly with your view thal it should not
occur at the expense of electric utilities and their ratepayers.l The cable industry has been
benefiting from subsidized Pole Attachment rates since 1978. At this late stage of "CATV"
development ~~ especially in the midst of an energy crisis and deep concerns over raising electric
utility rates ~- there is no public policy justification for electric utility ratepayers to continue
subsidizing communications giants such as Comeast, Time Warner Cable and Time Warner
Telecom.

1 Statement ofChairrnan Kevin 1. Martin, Re: Implementation ofSection 224 oflhe Act; Amendmenl to the
Commission's Rifles and Policies Governing Pole Attachments, released Nov. 20, 2007, WC Docket No. 07-245,
RM-11293, RM-11303 (available at hllP;llhraunfoss.fec.govlcdoc:s publicJa!1ocbmatchIFCC.o7-187A2.Ddf)(last
visited March 3, 2008) ("It is ... important that pole owners be properly compensated for the use oftheir
infrastructure by others. I do f1O( think eleelrie consumers should be subsidizing any broadband companies.
Establishing parity should not come at the expense of pole owners or electric consumers.... The safety and
reliability of critical electric infrastructure is a paramount concern. Our work on telecommunications reliability
should nol come at the expense of other public safety systems.").

Washin&!OO. D.C, Brussels San Fnmcisto
www.khlaw.com

Shanghai
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The Coalition a/Concerned Uti/Uies implores the Commission not to adopt the cavalier
approach ofcable companies toward electric utility ratepayers, which is best summarized by the
National Cable Television Association (NCTA) when it argues that "Congress has given the
Commission no role whatsoever in protecting electric ratepayers."~ The Coalition is encouraged
that you appear to disagree, recognizing in your Separate Statement that electric utility ratepayers
should nOI he required to provide subsidies to unregulated, gigantic cable companies.

Poles and conduit are the backbone of electric utility systems. While the electric
distribution network is a cheap and convenient vehicle for cable and other communications
companies to usc as a platfonn for deploying their own serviccs, by far it.. primary function is to
support the safe and efficient delivery ofelectric services to consumers across the country. The
Commission should protect and defend that function, while ensuring that altachers pay their fair
share for their usc ofelectric utilities' pole distribution nctworks.

The c1ectric utility industry has subsidized cable and tclecom attachers for years. Under
the Commission's pole attachment rules, attaehers avoid all costs ncce...sary to construct their
own pole distribution systems and pay a disproportionately small percentage of eXJ>C'nses
necessary for electric utilities to construct and operate one on their behalf.

The Commission's current pole attachment rate methodology is akin to the utility paying
full price for a cur while allachcrs remain free to climb on board and chip in a small percenta~c

annually for gas and other expcnses. Not only that, but the car itself (which must be bigger,
faster and slrongcr to accommodate the added passenger!» is considerably more expensive than
the car that the utility would have bought for its own purposes,

Under the Commission's pole attachment rules, cable companies are required to pay only
7.4% of the costs associated with the common space on a pole (inappropriately tenncd
"unusable" space) that is necessary to stabilize the pole, elevate cable's attachments, and provide
40 inches for the "communications worker safely zone" that would not be needed at all but for
the presence of communication!; workers near energi7..ed utility lines. Cable's aerial attaehmenlS
clearly benefit from all of this common space, but electric utilities arc required to bear almost all
(92.6%) of these costs, The cable industry gets a virtual "free ride."

l NcrA Comments 8t 12.
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The Telecom attachment rate is an improvement (since it allocates 2/3 of most common
space costs equally), but similarly fails to reneet the value of the pole distribution system to
teleoom attachers or the significant costs that they avoid by not being required to build their own
pole distribution systems. They, too, are permitted to climb on board utility pole distribution
systems for a fraction of the fair cost. Additionally, the FCC's "presumed number of attaehers"
of 3 or 5 (based on whether a system is "rural" or "urban'') falsely inflates the number of
auachers used for rate calculation purposes and thereby reduces the applicable Telecom rate, all
to the detriment of electric utilities and their ratc payers.

To the extent that government mandated subsidies were appropriate to jump-start the
cable and telecom industries in the early days of pole attachments, those days are long gone. Yet
Comcast, Time Warner Telecom and other media giants continue to get access to the most basie
component of "thcir" pole distribution systems for an artificially low, govemment·mandated fee
that unfairly discriminates against electric utilities and their consumers.

The Coalition supports the Commission's effol1s to create a single, broadband rate, but,
as noted in your Separate Statement, electric consumers should not be subsidizing broadband
companies. The Coalilion '.~ proposed rate for broadband attachers (adopted by the City of
Seattle and affirmcd by the Washington State cOUI1S) eliminates the historic subsidy of cable and
telecom companies by requiring that costs associated with 100% of the common space on poles
(including the "communications worker safety zone" space) be shared equally by and among all
attachcrs. Anything less than an equal sharing of costs related to the common space on the poles
will result in an unjustified subsidy to whichever industry is favored by the Commission.

.Joint Usc

Unlike third party pole attachments, Joint Use involves arrangements nctwcen two pole
owning entities .- electric utilities and Incumbent Local Exchange Carriers (,'ILECs"). For
almost 100 years, electric utilities and ILECs have worked together to construct a mutually
beneficial, multi-million mile aerial pole distribution system throughout the country that is both
safe and efficient. The Commission should not upset this longstanding balance between pole
owners by misconstruing its statutory authority as requested by USTciecom, the national trade
association representing ILEC interests.

US Telecom argues that ILEes have become the "victims" of abuse by clcctrie utilities
under Joint Use. Far from being victimized, however, ILECs in fact have exploited the Joint Usc
process. Within the last few years, as the number of their wireline subscribers hus dwindled,
ILECs have abandoned their tmditional joint usc responsibilities and required electric utilities to
install the vast majority of new polcs, obtain necessary permits, provide emergency responses,
police the system and ensure safe operations. The TLECs' relatively recent disassociation from

ThiS dotumlnl "'"S delive"ld elec:ltonItIUy.
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Joint Use, not any "abuse of market power" by electric utilities, is the reason why utilities have
come to own a higher percentage ofJoint Use poles.

USTclccom's claim that the Pole Attachment Act mandates regulated rates for lLEes
attaching to electric utility poles fails the laugh test. It ignC?rcs explicit statutory language. as
well as 10 years of history at the FCC and in the courts. Thc ILECs themselves only recently
"discovered" their claimed loophole.

While USTelecom would guarantee regulated rotes for ILECs on electric utility poles, it
would ofTer no parallel rights for electric utilities that remain dependent on access to [LEC
owned poles. Stripped of similar leverage, electric utilities would be left to fend for themselves
and likely would find themselves paying exorbitant rates to lLECs for pamllcl attachment righlS.

Pen1llties

Speed to market and cuuing costs are driving the rollout of new communications services
as cable companies, CLECs and fLECs compete for customers. Unfortunately, electric system
safety and reliability often has taken a back seat.

As a result. Coalition members are faced with huge numbers of unauthorized
attachments, countless NESC clearance violations, improper pole guying, ungrounded messenger
wires, excessive overlashing. improper use of boxing and extension amlS, improper installation
ofequipment, improper hole drilling, the displacement and damage of utility equipment,
customer outages, and a host of additional safety violations and poor construction practices by
atlachers.

111C cable industry characterizes these serious, systemic problems, which arc weU known
throughout the electric utility industry. as "trumped up eharges.'>J. This, of course, comes from
the samc industry that argues "Congress has given the Commission no role whatsoever in
protecting electric ratepayers.'>!

The FCC's existing rules do little to assist utilities in addressing these problems. The
Commission's unauthorized attachment rulings actually encourage unauthorized attachments,
since the worst that can happen is that unauthorized attachcrs will be required to pay rentals that
they should have been paying all along - if they get caught.

!Time Warner Cable Comments at iv.
! NCTA Comments at 12.

Tnis doa"t>~nt was del!'fflrtd elect,onl<;;>lly.
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The Coalition recommends that the Commission authorize real penalties to combat the
epidemic of unauthorized attachments, adjusted to encourage attachcrs to comply with pole
owner audits:

S100 per unauthorized attachment plus 5 years annual rental if an
unauthorized attachment is found and the attacher has not participated in a
required audit;

$50 per unauthoriz.cd attachment plus 5 years annual rental if the aUllcher docs
palticipate in the audit 01' identifies the unauthorized attachment on its own.

To combat safety violations, the Commission should require attachers to comply with
industry standard safety codes as well as the utilities' own safety and operational requirements.
To promote compliance, the Commission should clarify that pole owners may impose penalties
for safety violations in the amount of$200 per violation.

The Commission also should make clear that utility pole owners should not be "stuck"
doing work that the attachers should have done themselves (as is (00 often the case). Pole
owners should be free to charge "Imposition Costs" that reflect the cost of materials and
equipment, rully loaded direct and indirect labor, engineering, supervision and overhead, plus all
additional 50%, when they are required to perform work that attachers have failed to do in the
first place.

Fibcrtech

Fibcrtcch's proposed rLlles are based on the concept that attaehers·· not utilities·- know
best how to construct, operate, manage and maintain electric distribution systems. This notion is
as dangerous as il is far fetched. Decisions regarding the safe construction and reliable operation
of electric utility systems must be made by individual utilities based on their experience and best
judgment, not by atlaehers motivated by profit and an expanding subscriber base.

For example, Fibertech '5 proposals regarding boxing, extension arms and drop poles
raise significant operational concerns. and its proposal for unfettered access to manholes and
conduit fails to make the very importanl distinction between relatively safe non~energizcdILEC
underground facilities and highly energized electric underground facilities that require significant
safeguards.

The deadlines proposcd by Fibertech for field surveys and make ready work would force
utility personnel to perform communications auacher work before the utility'S own electric work.
Allowing attachers to hire outside contractors is no solution and would raise a host of additional
eonccrns rcgarding work priorities, quality ofwark, safety and labor relations.

i
f
\
I
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• • •
The Coalition a/Concerned UtiJilies agrees completely with your view that the safety

and reliability of critical electric infrastructure is of paramount concern in this proceeding. Pole
attachments are a deadly serious, critically important matter, with broad implications for the
reliability oflhe nation's electric grid and the personal safety of those who work on or near
poles, attachments and energized Jines.

The Commission's regulations should reflect these concerns.

We appreciate your efforts and those of other Commissioners to protect electric utilities
and their ratepayers during the course of this proceeding, and would be pleased to meet with you
or your staff at your convenience to discuss these important issues further.

~~/l:kf!,B~.~R~iC'ch;-ard.
omas B. Magee

Wesley K. Wright

Keller and Heckman LLP
1001 G Street, NW
Washington, D.C. 20001

Attomeys for tile
Coalitio" ofCollcemed Utilities

The Honorable Michael J. Copps
The Honorable Jonathan S. Adelstein
The Honorable Deborah Taylor Tate
The Honorable Robert M. McDowell
Ms. Marlene H. Dortch, Secretary
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Pote Att_a_chm.ents At A G[ance
The "Coalition of Concerned Utilities"

• Allegheny Power

• Baltimore Gas and Electric

• Dayton Power & Ught

• FlrstEnergy
• Kansas City Power & Light

• National Grid, and

• NSTAR

Collectively, the Coafition seNes approximately
12,800,000 electric customers and owns, in whole
or in part, more than 7,200,000 electric distribution
poles

Oventiew

The Coalition is extremely concerned that the Federal
Communications CommiSsion's Notice of Proposed
Rulemaking in we Docket No. 0-245 may
exacerbate an already troubling pore attachment and
joinl use regulatory environment and jeopardize the
safe and etrlCient operation of the nation's electric
utility distribution systems. Although promotfng the
deployment of cable, telecommunications and
broadband services is a worthy goal, it should not
occur at the expense of electric utilities and their
ratepayers.

The Commission's current pole attachment rate
methodoJogy unduly favors cable and telecom
attachers. It is akin to the utility paying full price for a
car while atlachers remain free to climb on board and
chip in a small percentage annually for gas and other
expenses. Not only that, but the car itself (...mich
must be bigger, faster and stronger to accommodate
the added passengers) is considerably more
expensive than the car that the utility would have
bought for its own purposes.

AI this late stage of "CATV development - especially
in the midst of an energy crisis and deep concerns
over raising electric utility rates - there is no public
policy justification fOf electric utility ratepayers to
continue their longstanding subsidization of
communications giants soch as Comeast and Time
Wamer Cable.

Cable and Telecom Subsidies

Under the FCC's current rate formula, cable
companies are required to pay only 7.4% of the costs
associated IIv'ith common space on a pole
(inappropriately termed ·unusable" space) that is
necessary to stabilize the pole, to elevate all
attachments, and to provide the 40 inches of
"communications woric.er safety zone' space that would
not be needed at aU but for the presence of
communications attachments.

The FCC's Telecom attachment rate offers some
improvement (since it allocates 213 of most common
space costs equally) but similarly fails to rel1ect the
value of the pole distribution system to telecom
attachers or the significant costs that they avoid by not
being required to build their own pole distribution
systems.

All aerial atlachments benefrt from the common space.
yet electric utilities are required to !>ear the lion's share
of the costs necessary to elevate the attachments and
support them. Altachers get a "free ride."

Better, Fairer Attachment Rates

The FCC should not pick "IIv'inoers" and "losers"
between and among electric utilities, cable companies
and telecom companies. Anything less than an equal
sharing of costs related to the common space on utility
poles results in an unjllStifled subsidy to whichever
indllStry is deemed by the Commission to be the
favored attacher.

Joint Use

Joint Use, unlike third party pole attachments, involves
arrangements between two similarly situated pole
owning entities - electric utilities and Incumbent Local
Exchange Carriers ("ILECs·). ILECs are different than
typical atlachers.

For almost 100 years, electric utilities and [LECs have
wor1<ed together to construct a mutually beneficial,
multi-million mile aerial pole distribution system that is
both safe and efficient. The Commission should not
upset this longstanding balance between pole owners
by misconstruing its statutory authority as requested by
USTelecom,lhe national trade association of lLECs.

Penalties

Coalition members are faced with huge numbers of
unauthorized attachments, countless NESC
clearance violations, improper pole guying,
ungrounded messenger wires, excessive
overlashing, improper use of boxing and extension
arms, improper installation of equipment, improper
hole drilling, the displacement and damage of utility
equipment. customer outages, and a host of
additional safety violations and poor construction
practices by attachers.

The FCC's existing rules do little to assist utilities in
addressing these problems. The Coalition
recommends substantial penalties to combat
unauthorized attachments and safety violations.
Attachers should be required to comply with
industry standard safety codes as well as the
utilities' own safety and operational requirements.

Fibertech

Fibertech's proposed rules are based on the
concept that attachers, not utilities, know best how
to construd, operate, manage and maintain electric
distribution systems. This notion is as dangerous as
it is far felched. Decisions regarding the safe
construction and reliable operation of electric utility
systems must be made by individual utilities based
on their experience and best judgment. not by
attadlers.

Jack Richards
Thomas B. Magee
Wesley K. Wright

Keller and Heckman LLP
1001 G Street, NW. Ste. SOOW
Washington. DC 20001
(202) 434-4100

Richards@khlaw.CQm

Attorneys for the Coalition ofConcerned Utilities



EXHIBIT E

Keller and Heckman UP
Coalition ojCollcernet/ Vtilities

Pole Attachment Rate Formula:
Usable Space

(13 Y, feet)

FCC FORMULA

• Electric Space (Red)

• Communications Worker
Safety Zone (Blue)

• CLEC Space (Green):
7.4% (1113.5) •

COALITION PROPOSAL

• Remove Communications
Worker Safety Zone from
"Usable" Space and include in
Common ("Unusable") Space,
which will decrease the Usable
Space from 13 Y, to 10.2 feel.

• CLEC Space (Green): 9.8%
(1110.2)

• Cable Space (
7.4% (1/13.5)

• !LECs (Joint Use)
(Orange)

): I root • Cable Space(
( 1/10.2)

): 9.8%
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Pole Attachment Rate Formula:
Common ("Unusable")...§pace

(24 feet)

FCC FORMULA

• Cable: 7.4%

• CLEC:

1 x 100%
3 # of Attachers

• If 4 attachers, CLEC
pays 16.67%

Ground Level

COALITION PROPOSAL

• Include the
Communication
Worker Safety Zone as
Common ("Unusable")
Space.

• Split common costs
equally, so that:

o Cable -25%

o CLEC-25%
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IN TIiE MATTER OF A RULEMAKING )
PROCEEDING TO ESTABLISI{ POLE )
ATTACHMENT RULES IN ACCORDANCE )
WITH ACT 740 OF 207 )

DOCKET NO. 08·073·R

DECLARATION OF DENNIS R. KR\JMBLIS

(, Dennis·R. Kmmblis.liereb¥ declare the followi"ng:,
I: 1 offer thi~ Declaration in support of the f-nitial Comments of die Atkansa;s: cable

TeleconununlCations.AsSociation.subniitted in the above~aptioned matter.

Background add Experience

i "., .flav~ 3.0 years of experience in the cable television and multi-c~annel vi<leo

indlJS1tY. an4!!01 amtmbcr ofihe-Society ofCable Tclecommuhicatiop Engineers and Soiffiely of

Broadcast -Engi~ers. Presently~ I am Vice President of Engineering oJ Buforo Media droup

LtC tiRu.fcii:d';' .with re~p'onsibility 'lor the e.nginecring and deployment of nc~ seiviceS the

company· plans to drrer-, and the evafwiti&n of new te<:hnology to further enhan.ce: the c;ompany's

offerings.. Among oth~r <llities, I am charged with oversight of the colistructi"On an4 placement of

~~Ie ·(et~visiQn("CAtv';) 'facilities on utility poles by Buford's caMe systems bpC"rtitetr'b:y its

.f\Jli"anc.e (}roIJP! and by the Allegiance Group thaI Buford manages.

J. Before joiniqg Buford in 2003, 1 was owner and Prcsi_4enl of Sierra ~roM.band

Services~ aniciHa ·~ristrue(jQn. and CQnsulting firm thai provided a wide ahaY of CATV·related

services, inch!d}.ng digital video systems design an:d construction for National Tcleeonstiltanls,

projeCt management and clcployment ofdigital video and high-speed ihternet services "ror C!~jc

Cable a·nd-US Online, engineering and ronsulting for Classic Cable and B.ufoed Media Group,. ..

j
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and video ba4haulsupport for FOX Sports, CBS Spo.Its, and America OneTelevision. Prior to

starting Sieua in 2000, from 1998 to 2000\ Jwas Director of Technical Operations tot' Nuccntrix

Broadband Networks. \vhere I had responsibility for the video operalions group of Heartland

Cable Television. and supported the deployment of wireless high·speed. internet in Sherman and

Austin. Trias, F~m 1990 to 1998, I was the Director of Engineering" for CahleMaxx and CS

Wireless Systems, &nd was responsible t~r !he engjn~ring, deployment and operatiQIl of multi·

9hannelrnultj;poifit di::lribution scr\iice-("MMOS") sys~ms in Texas.

4; r be:gan" my career in 1978 with Warner Ame-x Cable as a T~lmicjan ~d later

bec.atP.e,:~ ~.laQt.S.4J)etviso:r in Houston. Texas. whe"rc 1played a key role in building the QUBB

~bfe~sys~eii:t.!Q:ne·ofthcnation's first tWo-\vay interactive cable ~Ievision sys~s. In 1984,1

'jo.tn·e<fffa.r1e.:aanks: Ca~te. where I waS resptmsible for the operations rilaturgetnent of 14 cable

S:ysie.JT!S~ in Ti;xas.

rntr~luclion'

.5.. Buford' is- a ~ral ca'ble C!J>el<l:tQI 'or. mQre specificaUy. a cable ~peratbr Ulat serves

(l1trOugh itS pa~f .~ub:sidiaries) rural ·areas in Arkans~. Oklahom~ ~risas, 1'cxas and

Mtsimtiil. Bufor~i.s·(60tprint is 100% rural; In Arkansas. 'Buford serves tbrtl~gli 'its. Alliance

9~dup appro.*im.a~1y' 5,000 4Ubscribcrs, ~d .throu&h the AI1~giarK:e Gro'~p that it manages,

aoother 20~OOO:sfibscn"bCrs. for a ·total of'25,ooo subscribers in. Arkansas. Buford is committed

to servi.n'g ~al Arkansas. Buford Qfficials are llctive participants in iJ:ldusrry·~ecogniz.ed

associations for rurat $yS.tem operator.:>,_ suc;h as-the- Natiollal Cable 'Tel'evision Coo~tj\'e and,

!;he A,meoeafl..Cable AssoCiation.

6. The.--Comni.i~ion's current 'n?le attachment rulemaking comes at a. time where

m4ny -ofOJ,C cpL!ntrles' .p"a(J.itiorial CATV.services in rural ~ca are st.ruggli.ng;t9 stay.afloat,. .

2
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due to the various challenges (primarily economical) of serving rural areas. Many rural systems

have no curre!).t capacity 10 add broadband and other advanced services, and, as a result, have

suffered large subscriber losses. mainly from competition from direct broadcast satellite ("OBS")

providers. Most of the time, these systems, standing.on their own, do not make business sense to

maintain or operate, and onen get shut do"'n or sOld as part of a package to other companies.

Eventually. without some kind of capacity upgrade ... and. significantly, follow:.througlr on the

promise of broadband for rural America - ~ese systems will die a slow death as tompe~tion

erodes the subscriber basco

7. 'Iba1 _said, Buford bas aggressiv.ely pursued bringing advanced video and

broadband serv~ces to rural America, including hi Arkansas. In 2005. Buford was awarded-the

"Independent Opera_tot of the Year" by Cable Woild m~gazine, mainly fOf its efforts to deliver

broadbaFJd to .rural America and :the leadership role it bas asl>'"!Jmed in the rural

lelecoinmunicafibns arena. With our' primary focu~ o'n rural·systems. Buford'satlliia.les ~ve

purc~.C.ATV systems ·in smaU. undei'served -markets· in- U1e nationIS heart1:artd, including

Arkartsas, with. th.e intention of adding;.~dvanced-video 'o,nd broadband ~tviccs to thos-e systems.

Many of th.ese sYS1cms nre over 25 years old nild"'currently have no additional capacity to add
.", -

f

I
I
j'

I

tho$e- in- .and around Little Rock, might serve 30(0.00 customers per heaclcnd, ot even more.

per hea'<knd, with some serving as- ft.:w as sD eustoJRers. ily eomparison, larger-)~y.$t¢roS. ~uch as
•

8. IIUlOrd's average rural system Ttl ArlcatisaS serves approximateiy 500.cwto.n1l<rs. .

!

,
•

.'

Ruford's syslems' pass approx:imateiy 30 lo 35 'homes per mile, with those in IUQre densely

populated areas topping out at 20 homes per -m'Ue, Cable systems in urban areas miglll pass 50

homes or more per mile. With'Tespect t.o CATV plant attached to utility poles. BlIfQrd averages

3
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2 to 3 poles' pcr customer; conversely. operators in more densely populated areas might have one

pole - or a fraction ofa pole - per c.ustomcr. Pole rental rates and other fees and CQsts associated

wilh pole attaehmenfS can hav:e a significant impact on rural broadband deploymeotif OO( kept at

reasonable levels. as discussed in greater detail below.

9. In addition to pole attachment costs, head-end electronics necessary to deploy any

cable system ,also hav~ a greater cost impact in rural areas. For example, head·cnd etec:.~roriics

for broadband cost at minimwn: approXimately $35.000·- div.iding that by 50Q suoocribei's;servcd

bY a rural.lieadend I~ulfs in a $700 per cusromer allocalio'n of that expeqse. For comparis:qn's

sake, dividing that 3ItlOUl)t by 30,000 Guslomers at an urban head-end is· just Qv~r a dQllar a

customer (in reality, tlie oosts-ofhead-end electrorlics.l.o. serve a more urban area could be scv:cral

ti.m~ the rrd,I1imu!1i; a~~erbu( even s~ the per~si.1cbst:ribc·r cost is only a few dollars· a ~e"rtd).

Similarly, '#hHe ·pl~l. ~pgta:dc costs vilQ' based on agf; of plant, pJanl conditio~, add ~ystc~

arehitecture~ it also_,~es ~ on custOmer.base' density. such that costs can range f!V~ $~:i6Qo

per mile to $.10,000 ~r. J1.lile. Naturally. there~e SQme-ex~s thai increase as tqe num~t' of

hdm~ P,~~ or~~J()l:pcrs:served increase, l;)utJor aU ~st.inputs not affected'by the i'nc~~men(a(

addition o("each Cusl.~lii~r, there are far fewer customers over whkh to ~ortize overall plarit

deploymett!- cOsts ih I'Ot!\I areas.

nufi.trd'~ Experience Attach-mg to Electr.'ic Utility PolC'S'and' With Utility Support Sys:teu1s.

10. In 'otdc::r to provide its communicatio~ services. including broadband Int~et.

Buford must a~h .8:. cii~'sider.able amount: of ~~ equipiriept to poles own-ed by two ArkaI1sa:s

electric coop¢tatives-.First Electric in. Perryville arid Petit Jean Electric iIi Greer's :ferry·...:. and

by investor~o\vrled Entergy Corporation. Over the last $e.veral years, Buford's pole attachment

costs have s~y~~ete:d. particularlr Witp re~ard to. Bu(or.d's attachments on First Ele~tPc's

4
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poles. I attribute this to First E1ectric's engagement of a contractor known as Utility Support

Systems, Inc. ("USSi, which recently conducted a billing audit of Buford's attachments and a

safety inspection ofall the facilities on First Electric's poles. Buford was unable to participate in

cithcr'the pole count audit or inspection because USS sends out mulHple inspectors concurrently.

Buford simply does not have that kind of manpower on hand. Buford was therefore pleased to

s~ S~ffs ~toposed Rule 3.03, which requir~s all the parties on a pole ·to .conduct joint audits

and inspectio.ns aneJ requires the po(~ owne~ to' incur its own inspection' coSts. I am hopeful that

this Will alleviate soffie of the cost and other issues that have arisen due to ·the 'hiring of third

party contraCtors. as described below.

11. P.rior to the USS audit, in 2006, First Ele;::tric billed Buford for 2f5~5 attachments

per year, A5 a·res!JI!.Dfthe au,dit, our attachmen,r count with First'Eioctiic D~rty, doubled, from

2,5J5 to 4,90T"'attachments."

12. Olb: review of the survey results confirmed that ·this substantial increase

predominantly was·attribuLiible to the.manner in which USSIFirst Ele~(ric. clefined !Ialtaehment,"

which ·included equipment for whfch F.irst Electric did not require us to oetain a pcrtnit. In the

past, First EleCt.rtc only'counte:t! the ~lt, l\lt'aching our mainline straM 10 the pole, as an

atiachmcol for rental rate purposes, and the· bolt o.Uachment was the only kind of attachmenl that

required .a penni!: As far as I know, -it is standard· industry practice: ·-to coqnt .only t!;le strand

attachments. for renlal rate purposes. a,iJdeed,'1 am concerned tbat if the· p~opos.ed definition of

I<Po~e Attachment Audit" is retained, pole 'owners wilt be allowed to char~~ several rental rates

for eaC'h pole, no maUer how much sPace wo use.) Nevetthcless, Buford was forced to pay

nearly $60,000 in rental rate arrears, f(~)f tl1e~ newly identified "attachments," eV-eIl though we

were never- reqtilred to get a pennit for these attachments. This amount 'is in addition to the

5
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$73,310 in rent (at $14.94 per attachment) that we also paid on a going-forward basis, for the

4,907 attachments.

13. Buford just received notice lhat the rent for 2008 is $15.58 per aUacluncnt. At

$IS.58, First EJewic's pole renl is-) limes higher than Entergy's renlal rate. which is based on

the Federal ComnlUnicatlons C9mmissioo's cost~bas~ cable fannula. Ttte rent I am now paying

to First Electric in Perryville, repr<:scnl'i half the revenue Buford reali:r.es from this system. In

2003, First Electric's pole attachment rate-was only $6.00.

14. Because Buford was unable to" i'artietpate in the audit. due to manpower issues

and tile manner 1n which USS conducted the- audit, Buford now must conduCl its own

"'attachment" count to ensure the: accuraCy of the FirstEiectriclUSS results. TI~is is an additional

eXlJl':nse Buford can Hl::.affofd ~o incur, cspe.cially after having be.cl) prcsenJed ·with. and payi.ng,

USS's invoice' for the pole count SlIrvey and the unexpected additiQnal backwards and going-. .

rorwarcf'rcnt

-1-5. Shortly after USS conducted Ih~ polecounl survey in Perryville,.U.S'S ~r(onned a

pole safety inspection of the same c.xact Perryville pJant. This time, hoWever... it appears USS

inspected all the plant on pole, including that ofFi~ E,Le,ctric and o'her attachers. Following the

li3fetyitlspectlon~ Buford ~ccivcd invojc<:;s totaling more than $88,000 for tlle,.jnspcctiQn. When

Buford re:viewed the data to back up If).~ cost-, the "back up" data merely showed dozens of

"mileage" charges, at Soo.445 per hour ~d' «inspector" charges at $53.83 per hour. There are

also "c1ericaL~ worker charges for $}O.% pet houl'. TIle one critical pi~' of information the

back up fails to show is whtlt was i~pcctc~. It is my undcrstandjng. hO:We'Ver1 based qn a

conversation with USS, thal Buford was solely responsible for the cost or the saf~ty· inspection,

simply because, as USS explained it to me, we were· the last attacher on the poles. This is true

6
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even though it appears the inspection included all attachments (including First Electric's) and

identffied any and aU safety violations on the pole (including First Electric's). When questionod

on this. USS's response to us was, '~g~t used to it, we're here to s~y." I am hoping tllat the

Commission's rules will clarify that each party is responsible for the cosls of its own violations.

16. fn sum, over. the cours~ oJ Clllcndar year 2007, we received invoices frQm First

ElcctriclUSS totaling $217,800.53 for the' audit, the safety inspection, back rent and going.

forward rent (v.'ith the additional approxiri'Uttely 2.400 newly identified altachments) on a system

lila! serves only 303 customers, and h~ an-,4UllluJ:t1 gross revenue of only $154,215. '11le safety

inspection alone cost nearly S300'per eU,stamer. Needless to say, it would be a drastic increase

were we to attempt to pass Ihis ,cost· on directly to Buford's subs.eribcrs. At the same time,

however, it represents ncaxly sixty. percent bf the ,gross revenue for those systems. We were

thinking of bringing broadband to PerryVille, but as a result of these pole.related costs we have

shelved that project - it is not even on tile table there, anymore - and [ have serious concerns

'aoooHhe economic feasibility ofcontinuing to 'provide even CATV service in areas in which we

are dependent upOJi first Elects:ic'spol~,ifpole.-rclated costs such as these: co.ntinuc.

17. lbe pole attachment agreement Buford has with First Eiectrie ulso allows the

utility fo gust 'Buford's existing llttachii:ients - including those w.e may have paid make"ready to.

i"nsta'U - if First Electric deems sueh..1'ellloval necessary to nccorrh'nodate il<> own attaehmenl's

a:ndIor I<affiliate" attachments ~ot street lights. (f Buford wants to remain on the pole, Buford

is I.he one \~ho_ is required to pay allthe'mal{e-rcady - including change-outs of entjte pales - not

on!r to maintain its own AuacIunent, but to accommodate the other new attaclunents. r do not

think-that is reasonable or eq~itable. I hope ,the rules address'lhis type ofsituati011.

7
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18. It is my understanding that Staff's Proposed rental rate fannula would result in. a

four-fold increase in Entergy's pole attachment rate. This will present its own set of problems in

the areas we serve using. Entcrgy's poles, ifStaffs proposal prevails.

The Challenge ofBringing the Promise or Broadband to Rural Arkansas

19. When Buford con:siders acquiring a cable SyStem, we look very carefully al

current outside plan~ C.onditions to detennine the approximate cost of enhancing system capac.ity

and reliability,. This in,c!iJ.des, issues arising under the National Electric Safety Code ('tNESC") :-

.and ifa.sntem isde.emed llnoa poor a condition from an NESC perspective, we usuallY avoi~

purchasiqg i't:. where,,~ible. Al first, pole rents and pole-related costs were not a factor in pur

abiiity to eXtend broap1>and·to rural communities desperately reql.!esfing il - now, it is a.sigrrifi·

·cant consideralion. In fact. <is noted above, pole-related CO$l-S have· become a signifi.cant·eon-

sideration widj regat.d "to ·v.'l)cther we can even keep these systems op_crationaJ, let alone· whelher

we Can upgrade to ~ffer broadband over them.

20. I re~ularly vislt;·ancl!or am visited by, ma.yors of the c.ommunities that our ~ble.

systems ~y, and; I app;e.ar before eity <:ouncil meetings in which they participate or are ~esent.

~n cases ofconumi.lliti~·where we have been unable to extend broad'band thus far, one consistc':lt

Ith:c'"'of inquir.y invoivcs wMn 'V{c wiH be able to make such upgmtJt::s (lUang with I~ose tl,j.":edcd.

for high-dcfUlition television;and other services requiring upgrad~ e<,able plant). Unfortunately,

[~ often in the position of.havingto -ask these local officials la.be patient, as we continue fa try

10· find ways to provide." broadband service to their rural constituents in a way that makes

. economic sense. When possible, I give approximate t-imcfranics in which we hope or eKpcct to

deploy broadband; but sometimes [ have to tell them that, despite Buford ,being one of-the mOst

creative companies at pushing broadband dOYtll into smaller ma.i:kels, it is just not eeonomicallr
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feaqible to extend broadband services to their conunuoities in the near teoo. Of course. we

always leave the dialog open. and i':lvite checking back with us on a regular basis_ Greater

certainty regarding pote attachment costs and the confidence that those costs will be reasonable.

will, in turn, allow me to provide more certainty to these officials in the furure.

21. When ovcr~thc~air arnUogue signals cease in February 2009. Buford would like to

be a competitive alternative to DBS p.roviders. which have no pole-related costs or obstacles to

service. In fact., only cable customers with analog televisions will still be able to receive analog

television service (i.e., they will not oCed a converter box right ~way). On the other hand,-every

television set served by :OB:S will require a box. In areas-where .pole-related costs make it to:o

expensive to provide -service, however, Buford may not be able to provide the alternative oJ box~

free receipt ofbroadcast channels.

22. While Buford is committed to bringing broadband to rurnl Arkansas, we are

greatly C()l1cerried about our ongoing ability to offer and extend broadband services givejl. the

rising costs associated with the unreasonable practices d~bed above.and fC?rl'u1 that pole

attachment rents and charges could i!l.grease even Qlore. under Staff's Proposed Rules. I am,

hopeful that the Commission will take these considt:radons into account when issuing its pole

attachment rules.

23_ 1declare under perialty of peajwy that the foregoing is true and correct

DATED: M~y'i. 2008
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